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Abbreviated Rule of Reason Inquiry: A Place
Between Per Se Rule and the Full-Blown Rule?

By Maria Del Monaco

or many years, practitioners have
F analyzed antitrust agreements by

categorizing them in terms of either
the rule of reason or the per se rule. Begin-
ning in the mid-1980s, however, courts
began applying more of an intermediate
standard, which came to be known as an
“abbreviated,” “truncated,” or “quick look”
rule-of-reason inquiry.' This standard was
further validated in 1999 in California Den-
tal Ass'nv. FTC, when the U.S. Supreme

Court explicitly granted certiorari to “resolve
conflicts among the Circuits . . . over . .. the
occasions for abbreviated rule-of-reason
analysis.” Accordingly, practitioners
must consider the possibility of a court or
an administrative tribunal evaluating an
antitrust dispute using this third mode of
analysis. This article discusses when and
how courts and other adjudicative bodies
have used an abbreviated or “quick look”
rule-of-reason analysis.

A Third Mode of Analysis or Not?
Some courts have eschewed calling the
truncated rule-of-reason inquity a third
mode of analysis; indeed, some have in-
sisted that there are no categories of analy-
sis at all. Thus, in 1989, the Federal Trade
Commission (FTC) observed that the per
se rule and the rule of reason appear to be
“converging.” It based its reasoning on
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Increased DOJ Intervention to Stay Discovery
in Civil Antitrust Litigation

rand jury investigations by the
G Antitrust Division of the Depart-

ment of Justice (DO]) are inevira-
bly followed by multiple civil class action
lawsuits. The parallel civil lawsuits can
interfere with the government’s investiga-
tion when discovery prematurely reveals
its witnesses or documents. The complica-
tions of parallel civil and criminal litiga-
tion also pose significant challenges to
the defense bar. As a result, in the last five
years, the division’s San Francisco Field
Office' has sought to stay discovery in
many major private civil antitrust actions
pending the conclusion of its own criminal
investigations. After intervening to stay
discovery in the DRAM civil litigation in
2002,” the division has since successfully

sought discovery stays in the Rambus, the
SRAM, and the TET-LCD litigation.” It
has intervened in numerous others in the
last year, including Flash Memory and the
Graphics Processing Units antitrust litiga-
tion,* and even in at least two cases out-

side the Northern District of California.’

News and Views

While this approach may herald a greater
emphasis by the division on protecting its
grand jury proceedings, its repeated suc-
cess in convincing courts to put the brakes
on civil discovery has benefited antitrust
defendants.
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Increased DOJ
Intervention

Continued from page 1

A Change in Practices

Until the recent string of Northern Dis-
trict of California cases, the Antitrust Di-
vision was seen as much less aggressive in
seeking discovery stays than, say, the Secu-
rities Exchange Commission (SEC) or the
DOJ’s Criminal Division in securities ac-
tions, which actively seek (and are regular-
ly granted) discovery stays to protect grand
jury materials® and criminal investigations
in litigation.” The San Francisco Field
Office’s pattern of intervention in private
lawsuits appears to be a new approach by
the Antitrust Division, which, in the past,
only intermittently sought stays in paral-
lel civil suits.® An example of its earlier
indifference is the 1980 Golden Quality

Ice Cream litigation, in which the Eastern
District of Pennsylvania denied defen-
dants’ request to stay all civil proceed-

ings (including discovery) pending the
conclusion of the DOJ’s parallel criminal
investigation. In that case, the Antitrust
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Division stated that it took no position on
the motion, satisfied with preserving the
confidentiality of its grand jury documents
through the protective order.” This early
position contrasts with the statement the
division made in the same court 20 years
later in the Graphite Electrodes litigation,
in which it agreed “with the position set
forth by [the defendant] that the Govern-
ment should not obtain by civil discovery
that to which it is not entitled to through
the Rules of Criminal Procedure. . . ."°
The division’s intent in civil proceedings
was often to make sure it was not dragged
into those proceedings. For example, in
the In re Flat Glass Antitrust Litigation

in 1998, the division opposed plaintiffs’
third-party subpoena issued to the DOJ to
produce grand jury documents in the par-
allel civil matter."

Similarly, courts have often denied
requests by the government'? and defen-
dants! alike to stay civil antitrust discov-
ery made on the basis of parallel criminal
proceedings and often granted plaintiffs
access to grand jury materials. Courts
have noted that they will not necessarily
protect a defendant, asserting that “ma-
terials unearthed during civil discovery
may eventually inure to the benefit of the
Government in the prosecution of the
criminal action” because “this concern
is of doubtful relevance to the civil pro-
ceedings.”* When courts refused to grant
stays, they did so to protect the interests of
parties—usually plaintiffs,”® but sometimes
defendants'*—in having their civil cases
litigated efficiently and expediently.

The change in attitude by the courts has
been demonstrated by the San Francisco
Field Office’s success in obtaining stays
since the 2002 DRAM stay as well as deci-
sions of courts nationwide. The division
was granted stays by the Southern District
of New York in 2000,!7 the Central District
of California in 2000,® the Eastern District
of Pennsylvania in 2000'° and 2003,% the
Eastern District of New York in 2002,”! the
District of Columbia in 2003, and twice
by the District of New Jersey in 2004.2 As a
possible spillover effect, it is also becoming
commonplace to see courts grant requests
for stays by defendants for other reasons,
such as a pending motion to dismiss,>*
Twombly grounds,” or pending the filing of
a consolidated complaint.?®

Defendants’ and plaintiffs’ positions
on government-requested discovery

stays in private antitrust actions also ap-
pear to have evolved. It was typical to

see plaintiffs or defendants object to stay
requests by the government. However, in
the recent series of Northern District of
California antitrust complex class actions,
all parties supported the government’s
stay motions and agreed to joint stipula-
tions. The SRAM, DRAM, and TFT-LCD
matters are examples. In the TFT-LCD
matter, all parties and the government
had agreed to a discovery stay, leaving
Judge Iliston to decide only one peripheral
dispute about whether access to grand jury
materials should be allowed.”’

The evolution to a position of consis-
tent support by the government, parties,
and judges alike for requests to stay civil
discovery pending the conclusion of paral-
lel criminal antitrust proceedings has made
discovery stays an appropriate procedural
step and a critical case management tool.

A Stay as an Appropriate and
Beneficial Procedural Step
The government has established author-
ity to intervene in a civil action for the
purpose of limiting discovery when there
is a parallel criminal proceeding involving
a common question of law or fact.”® The
courts, however, recognize that they must
“hesitate before granting a blanket stay of
discovery in a civil proceeding, based on
conclusory allegations of prejudice and
on the mere possibility that a non-party
witness may be called to testify before the
Grand Jury.”® Although not an automatic
right’® and sometimes described as “an
extraordinary remedy,”! a civil stay of dis-
covery is often the most appropriate result.
In deciding whether to stay civil litigation,
courts examine the interests of all inter-
ested parties and consider the “particular
circumstances and competing interests
involved in the case.”?

When the same individual faces simul-
taneous civil and criminal proceedings,
a civil stay serves a valuable purpose for
all interested parties. It is efficient for the
court: The prior resolution of particular
issues as part of the criminal matter may
eliminate duplication in the civil pro-
cess.> Judges appear inclined to grant gov-
ernment motions to stay discovery, likely
because the government, charged with jus-
tice, is the more appropriate party to lead
the investigation than plaintiffs whose
goal is to conduct a shakedown. Plaintiffs
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benefit because the government will have
laid out the road map of the case, reducing
their work.

A discovery stay also typically benefits
defendants. The civil matter may be re-
solved through alternative means while a
stay is in place or may be dismissed before
defendants ever need to embark on the
expensive process of locating, collecting,
sorting, and producing documents and
electronic data. A stay protects defen-
dants from plaintiffs attempting to use the
discovery process to add substance to oth-
erwise superficial complaints, as noted in
Twombly. It also protects innocent players
that are not the subject of the government
investigation but have been dragged into
the case because they are industry players.
Letting the government investigation take
its course avoids unfaitly involving parties
that do not belong in the case.

Defendants also may require a discovery
stay to protect their constitutional rights;
it avoids potential exposure to double
jeopardy from simultaneous proceedings.’*
And a stay helps defendants avoid the
dilemma of invoking Fifth Amendment
rights during civil depositions proceedings,
which may diminish their chances of success
at trial.”® The criminal rules also offer defen-
dants procedural protections that could be
undermined through the more lenient civil
discovery rules, and courts have criticized
the government when it has, in a securities
context, engaged in an “abuse of process™*®
and attempted to expand the scope of its dis-
covery by filing parallel civil suits.’

The government often seeks a stay
to prevent the defendant or the plaintiff
from obtaining testimony or evidence
in the civil proceeding to show their in-
nocence or learn more about how much
the government actually knows.*® The
San Francisco Field Office intervened in
civil proceedings in the Eastern District
of Pennsylvania in 2005, arguing that it
sought “to intervene . . . to prevent [the]
defendant from using civil discovery to
circumvent the much narrower rules of
criminal discovery,” noting that it was “an
unprecedented effort to use the more liber-
al civil discovery rules to pierce the secrecy
of an active antitrust criminal grand jury
investigation.™?

In the Northern District of California
cases mentioned earlier, the government’s
primary argument in support of its motions
for a stay was that it did not want to reveal
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its theories prematurely. In the TFT-LCD
litigation, the court acknowledged that

a stay helps the government preserve the
secrecy and confidentiality of its grand jury
proceedings and not “reveal the nature,
scope and direction of the ongoing crimi-
nal investigation, as well as the identities
of others who may be providing evidence
to the grand jury or the government, and
the identities of potential witnesses and
targets.”*® The government is not the

only party concerned about protecting the
government’s theories, Defendants have
objected to the stays on these grounds. For
example in the Rambus civil litigation, the
defendant objected because the target of
the DRAM criminal investigation was a
plaintiff in separate civil litigation.*!

Comparison of Recent Stays

Not all stays obtained by the San Francis-
co Field Office have been in the same for-
mat, perhaps demonstrating the division’s
growing experience in crafting its stays and
negotiating them with parties. The first
Northern District of California stay order
in an antitrust class action was the DRAM
Antitrust Litigation order granted by Judge
Hamilton in 2003 in the format agreed
and stipulated by the plaintiffs and defen-
dants in that matter and by the division.*
The DRAM stay was open-ended, with a
status conference scheduled nine months
from the order. It stayed deposition, inter-
rogatory, and documentary discovery but
allowed for the production of documents
submitted to the grand jury and non-
substantive documents, such as sales data
and other data that plaintiffs could use to
identify damages. It also allowed for third-
party depositions (other than of former
employees of defendants). In DRAM, the
government filed a joint stipulation with
the plaintiffs and defendants, which the
court ordered without modification.

The SRAM stay did not cover docu-
mentary discovery. Judge Wilken agreed
to stay all deposition and interrogatory
discovery ordered in the SRAM litigation
for nearly a full year.* The TFT-LCD stay
granted by Judge Illston was broader than
both the DRAM and SRAM stays as it
did not allow discovery of the documents
produced to the grand jury. It covered de-
position, interrogatory, and documentary
discovery. The government continues to
take an active interest in discovery in the
TFT-LCD matter and recently requested

an extension of a partial version of the
existing stay until January 9, 2009.** The
government proposed that discovery be al-
lowed to move forward except for commu-
nications with the government regarding
its grand jury investigation.

The Northern District’s evolution in
accepting that stays are appropriate in the
complex antitrust litigation matters has
developed to the point that in January
2008, Judge Armstrong granted a stay*®
requested by defendants in Flash Memory,
rather than by the division. The division
intervened in Flash Memory, stating that it
was “for the purpose of limiting certain dis-
covery during an ongoing criminal grand
jury investigation.”* The division filed a
statement that had no position on the ap-
plication of Twombly to the litigation.*’

Impact of the Recent Pattern

of Intervention

The new apparent pattern of intervening
to stay discovery in complex private civil
litigation by the San Francisco Field Office
has garnered consistent support from the
courts and from plaintiffs and defendants
alike. The courts and parties have recog-
nized the benefits of avoiding the duplica-
tion and contraventions of due process
that parallel criminal and civil proceedings
will bring. Other field offices of the Anti-
trust Division have started, and are likely,
to adopt a similar strategy and policy. M
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e're excited to bring you this
issue of Antitrust Litigator. It
has been a very productive year

thus far. First, on the leadership front, Brad
Weber of Locke Lord Bissell & Liddell LLP
was appointed cochair of the committee.
Brad is co-leader of his firm’s Antitrust
Litigation Practice Group and has more
than 20 years of experience in the areas of
litigation and antitrust. He has previously
served as a coeditor of the newsletter and
will remain on the editorial board this
year. Our outgoing cochair, Chuck Samel,
of Latham & Watkins, LLP, deserves spe-
cial recognition. Chuck devated countless
hours to improving the committee’s orga-
nization, initiating programs and features
for members, and guiding our activities in
constructive ways. We wish him the best.
Our committee website continues to
improve in design and content. You will
notice a number of enhanced features
when you visit www.abanet.org/litigation/
committees/antitrust, including recent up-
dates, circuit notes, online resources, and
archived issues of Antitrust Litigator. We are
also pleased to have Bryant Delgadillo of
Kaye Scholer LLP and Michael de Leeuw
of Fried, Frank, Harris, Shriver & Jacobson
LLP back as our web editors. They bring a
variety of talents and creative ideas to the
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web subcommittee and are committed to
delivering up-to-the-minute coverage of
important antitrust developments.

The committee is also putting the final
touches on its monograph examining the
judicial treatment of [llinois Brick and indi-
rect purchaser claims brought under the an-
titrust and consumer protection laws of all
50 states, the District of Columbia, Puerto
Rico, Guam, and the Virgin Islands. Later
this year, you should also look for another
monograph that will analyze various circuit
splits involving significant antitrust issues.

As always, your active participation in
committee activities is encouraged and
appreciated. If you would like to learn
more about one of our subcommittees,
or offer suggestions as to how we could
do a better job or make your committee
membership more valuable, feel free to
contact us or anyone on our subcommittee
leadership roster, available on the web.
The Antitrust Litigation Committee needs
your input so that we can concentrate our
focus on relevant and timely issues of con-
cern. In that regard, if there are particular
procedural or substantive antitrust litiga-
tion topics you would like to see addressed
in telephone CLE programs, the Antitrust
Litigator’s Corner on the website, newslet-
ter articles, or other committee content,
we want to hear from you.

Finally, we hope you had the chance to
attend the Section of Litigation Annual
Conference in Atlanta. Each year, the Sec-
tion manages to assemble an extraordinary
slate of speakers, events, and programs.
The annual conference is a special op-
portunity to learn more about the art and
science of lirigation, and to network with
other committee members who are practic-
ing in this area of the law.

We hope you enjoy this issue of Antitrust
Litigator. Let us know if we can do anything
to improve your membership experience.

John H. McDowell Jr.
Bradley C. Weber

American Bar Association Section of Litigation



